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STATE OF WISCONSIN

CIRCUIT COURT
BRANCH 17

DANE COUNTY

WISCONSIN DEPARTMENT OF
FINANCIAL INSTITUTIONS,
Plaintiff,
vs.

Case Nos. 12-CX-44 and 44A

WISCONSIN FUNERAL DIRECTORS
ASSOCIATION, INC.
and
FIDUCIARY PARTNERS, INC., as Trustee
for the WISCONSIN FUNERAL TRUST,
Defendan ts.

FIRST AMENDED INJU NCTION AND ORDER

THIS COURT having considered the Join t Motion by the Receiver,
Plaintiff Wisconsin Department of Financial Institutions and Defendant Wisconsin
Funeral Directors Association, Inc. for an Order Approving Settlement Agreement
With Funeral Homes and Modifying Appointment Orders (the "Motion"); having
found that adequate and proper notice has bee n given of t he Motion; having heard
from all interested parties' counsel at a hearing befor e the Cour t on ®A( ~ , 2013,
and for the reasons set forth on the record of such hearing which are incorporated by
reference herein, a nd the Court being otherwise fully informed in the premises,
IT IS HEREBY ORDERED AS FOLLOWS:

i

1.

In this Order, the term "Settlement Agreement" refers to the

settlement agreement with funeral homes attached as Exhibit A to the Motion and to
this Order. Capitalized terms in this Order have the same meaning as capitalized
terms in the Settlement Agreement. The term "Settling Funeral Home" refers to
each Funeral Home (as defined in the Settlement Agreement ,1 1.11 (e) who has
entered into the Settlement Agreement with the Receiver prior to the date of this
Order, or who enters into the Settlement Agreement with the Receiver on or prior to
September 30, 2013. "Non-Settling fun eral home" is any funeral home named as a
beneficiary on a Depositor's Account as of the date of the commencement of this
Action who is not a Settling Funeral Home, meaning that said funeral horne did not
sign the Settlement Agreement on or prior to September 30, 2013. The term "NonSettling funeral home" refers only to the non-settling funeral horne entity.
2.

The form of the Settlement Agreement is hereby approved. The

Receiver is authorized to enter into the Settlement Agreement with all Funeral
Home beneficiaries of the Trust.
3.

Any Settlement Agreement entered into by a Settling Funeral

Horne with the Receiver is hereby approved, including all Settlement Agreements
executed prior to this date and any Settleme nt Agreement properly executed and
delivered to the Receiver on or before September 30, 2013. This Court hereby
ORDERS that the terms of all properly executed Settlement Agreements are the
Orders of this Court, subject to this Court's enforcement powers if there is a material
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violation. The Receiver is authorized to satisfy his obligations under each timely
signed Settlement Agreement.
MODIFIED INJUNCTION

4.

It is FURTHER ORDERED that Paragraph ll(d) of this Court's

Order of October 24, 2012 shall terminate and be of no further force or effect on
September 30, 2013.
5.

Effective September 30, 2013, solely with respect to Settling

Funeral Homes, IT IS HEREBY ORDERED as follows (the "Injunction"):
All individuals, entities and other persons who have a claim relating
directly or indirectly to the Estate or the Trust, other than the Receiver,
are enjoined from commencing or prosecuting any action or proceeding
against any Settling Funeral Home relating to the Trust, funds placed
in the Trust, representations made about the Trust, or otherwise
relating to any shortfall in the Trust or in any Depositor's Account,

provided that such Settling Funeral Home fulfills its Court ordered
obligations under the Settlement Agreement in the manner set forth in
the Settlement Agreement. Nothing in this Injunction shall limit any
right to enforcement of a Settlement Agreement. This Injunction does
not and shall not apply to Non-Settling funeral homes. A Depositor has
standing, and may petition this Court at any time, if the Depositor is
aggrieved by the conduct of the Receiver or any successor trustee, or
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any Settling Funeral Home, with respect to the Settlement Agreement
or this Court's Orders.

6.

The Court FINDS that the Receiver has satisfied his obligations

under P aragraph 3.1 of the Settlement Agreement attached hereto and to t he Motion
as Exhibit A. This First Amended Inj unction and Order satisfies the Court approval
requirements of that paragraph, and shall constitute the consent decree described
therein.
NON-SETTLING FUNERAL HOMES

7.

It is FURTHER ORDERED that as of October 1, 2013, the Trust

Order shall be, and hereby is modified, to be applied only to Non Settling funeral
homes, by the addit ion of t he fo llowing provisions:
15a:

A Depositor seeking to withdraw his or her account shall be

permitted, if the Burial Contract states that it is revocable, to withdraw
60% of the entire stated balance of t he account from the T rust; shall be
permitted, if the Burial Contract states that it is irrevocable, to
withdraw 60% of the entire stated balance of the accou nt which is not
irrevocable. The irrevocable por tion of the account shall remain subj ect
to the terms of the Burial Contract. To the extent that a Depositor is
not r eimbursed, the Depositor shall r etain a claim against the
receivership estate for t hat amount. Any Non-Settling funeral home
who reimburses a Depositor for a portion of the amount the Depositor
seeks t o withdraw shall be entitled to a claim against the receivership
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estate in the amount of the reimbursement it made. The provisions of
this paragra ph 15a shall also apply to any situation in which a request
for withdrawal was made before the appointment of the Receiver, but
payment did not clear prior to such appointment. The Court makes no
ruling at this time on the issue of whether the Non-Settling funeral
home who established such an account is liable to a Depositor desiring
to withdraw dollars from the account for that portion not disbursed by
the Trust.
15b.

If a Depositor or the Depositor's representatives or heirs make a

written request to a Non-Settling fun eral home to transfer the Burial
Agreement with the Non-Settling funeral home to a different funeral
home (the "Transfer Request" ), the Non-Settling funeral home shall
notify the Trust of the Transfer Request within five business days after
receipt of such r equ est. The Non-Settling funeral home shall make a
determination whether the proposed transfer is permitted under the
terms of the applicable Burial Agreement or app licable law, and shall
inform the Trust of that determination as part of the notification to the
Trust of the Transfer Request. If the Trust disagrees with the NonSettling funeral home about whether a t ransfer is permitted, the Trust
may approve the Transfer Request and change the beneficiary of the
Burial Agreement on the records of the Trust to the transferee funeral
home, provided that the conditions set forth below are satisfied. The
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Non-Settling funeral home, to the extent it disagrees with the Trust's
determination, may move this Court for relief. The Trust shall only
approve the Transfer Request and transfer the beneficiary of the Burial
Agreement on the records of the Trust to the transferee funeral home if
the proposed transferee funeral home enters into an agreement with the
Trust and the Depositor, on a form reasonably required by the Receiver,
by which the proposed transferee funeral home agrees to provide a
guaranteed funeral for the Depositor, on comparable terms and
conditions of the original Burial Contract, but using the Stated Account
Balance as of the date of death as the transferee funeral home's sole
source of recovery. The transferee funeral home beneficiary shall have
the

same

rights

to

reimbursements

(60%

plus

any

future

reimbursements) as would otherwise be available to the Non-Settling
funeral home. If the transferee funeral home is unwilling to enter into
such an agreement, or if the terms of any such agreement are not
acceptable to the Depositor, then the Receiver may maintain the current
freeze against moving that particular Depositor's Account. The Court
makes no ruling at this time concerning whether the Non-Settling
funeral home is liable to the Depositor for any portion of the transferred
Depositor's Account for which the transferee beneficiary is not liable.
15c.

Any Initial Reimbursement to a Non-Settling funeral home or to

the Depositor to an account established by a Non-Settling funeral home
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that the Receiver is authorized to make under the Trust Order, and
whether or not described as mandatory, may be suspended by the
Receiver in his reasonable discretion.

In particular, the Receiver is

authorized to suspend payments otherwise authorized by paragraphs
15a or 15b, should the Receiver determine in his discretion that the
volume of payments sought jeopardizes the orderly administration of
the Estate or the Trust's present or future ability to make equitable
distributions on claims.

Any party, including a person or entity for

whom an Initial Reimbursement is suspended pursuant to this
paragraph 15c may, by motion, request that the Court review whether
the Receiver exercised his discretion reasonably in deciding to suspend
payment.
CONTINUING JURISDICTION
8. This Court shall continue to oversee the operation of the
Receivership. Any party to this action, including non-party Depositors and funeral
homes, shall have standing, and may petition this Court at any time, if that person is
aggrieved by the conduct of the Receiver or any successor trustee with respect to the
Settlement Agreement or this Court's orders.
SO ORDERED this 3!1!. day

of~, 2013.
BY THE COURT:

?~c~
The Honorable Peter C. Anderson
Circuit Court Judge, Branch 17
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Funeral Home: _ _ _ _ _ _ _ _ __
SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (this "Agreement"), made and
entered into effective as of the 29th day of May, 2013, is by and between John M.
Wirth (the "Receiver"), as the court-appointed receiver for the Wisconsin Funeral
Trust (the "Trust" ), and the undersigned funeral home (the "Funeral Home" or
"Home"):
ARTICLE 1. RECITALS AND DEFINITIONS

1.1
On September 14, 2012, plaintiff Wisconsin Department of Financial
Institutions ("WDFI") filed an action against the Wisconsin Funeral Directors
Association, Inc. (the "WFDA") and Fiduciary Partners, Inc. (the "Trustee"), as
Trustee for the Trust, alleging violations of securities laws relating to the Trust, in
Dane County Circuit Court, Case Nos. 12 CX 44 and 12 CX 44A (together, the "State
Action"). In the State Action, WDFI requested, pursuant to Wisconsin Statutes §
551.603(2)(b)l., the appointment of a receiver of all assets of the WFDA and the
Trust. On September 14, 2012, the Dane County Circuit Court (the "Court" ) entered
an order in the State Action appointing the Receiver as interim receiver for the
WFDA and the Trust. On October 24, 2012, with the stipulation of the Trustee and
the WFDA, the Court entered permanent injunctions and appointed the Receiver as
receiver over the Trust and certain rights and assets of the WFDA.
1.2
The Trust was intended to be a master trust in which payments
deriving from burial agreements (each a "Burial Agreement") are held in trust
pursuant to Wisconsin Statutes§ 445.125(1).
1.3
The Funeral Home is a party to one or more Burial Agreements the
proceeds from which were deposited in the Trust.
1.4
The Trust, by the Receiver, and the Funeral Home desire to ensure that
all Depositors, as defined below, receive the benefit of their respective existing Burial
Agreements notwithstanding the present shortfall of funds remaining in the Trust.
The Parties recognize that the Funeral Home has a vital role in ensuring that
Depositors receive the benefit of their Burial Agreements. By Funeral Home's
signature on this Agreement, the Receiver recognizes that the Home is committing to
do the right thing by its Depositor customers, by assuring all of its Depositors that
the Home will make up for any shortfall in Trust funds and will comply with its
Burial Agreements. By Receiver's signature on this Agreement, Receiver will not seek
payments or damages from the Home other than as set forth on the terms herein.
The Receiver will not limit his remedies against Homes who do not sign this
Agreement.
1.5
There is a shortfall of Depositor funds in the Trust. The Receiver has
been empowered by the Court to take all reasonable and necessary steps to
investigate and then, if necessary, initiate litigation to recover damages for Trust

)

losses caused by responsible parties. The Receiver has engaged in significant
investigation, and has concluded that there are responsible parties who caused losses
to the Trust. Funeral Home itself or by its counsel acknowledges it has been
generally informed of the claims the Receiver could make against responsible parties.
By Funeral Home's signature on this Agreement, the Receiver has covenanted not to
sue Funeral Home for any reason. The Receiver will not limit his remedies against
Funeral Homes who do not sign this Agreement.
1.6
The Trust, by the Receiver, and the Funeral Home (together, the
"Parties" and each individually, a "Party" ) desire to resolve any possible causes of
action that the Funeral Homes might face as a result of shortfalls in the Trust,
including causes of action by the Receiver and third parties, in the manner set forth
in this Agreement without risking the uncertainty of litigation or its related costs.
The Parties recognize and agree that t his is a partial settlement, and that no rights,
claims or obligations any Party to this Agreement had, has or may have with respect
to any other party in the State Action shall be affected by this Agreement except as
stated herein. The Parties recognize and agree that while this Agreement addresses
protection of Homes against litigation by non-parties to this Agreement, there is no
guarantee that such claims won' t be made, nor is there any indemnity for such
possible claims being offered by the Receiver or the Trust, other than as stated in this
Agreement.
The Funeral Home is one of many Homes who are stgnmg this
1. 7
Agreement containing the same terms set forth in this Agreement.
This Agreement is entered into to resolve disputed claims and to
1.8
prevent the further expenditure of funds by the Parties in the State Action against
each other. No Party by entering into this Agreement admits any misconduct or
wrongdoing, and each Party continues to specifically deny any misconduct or
wrongdoing.
In connection with this Agreement, the Receiver has made certain
1.9
disclosures to the Funeral Homes about the actions that have and may be taken to
reduce or close the shortfall between the Stated Account Balances (as defined below)
and the fair market value of the Trust, including proposed legal actions and/or
arbitrations against parties alleged to be responsible for the Trust's loss of value.
The Receiver has also made disclosures about possible future steps by the Trust,
including addressing the potential wind-down or distribution of Trust funds to
Depositors (and Funeral Homes that have provided benefits to Depositors under
Burial Agreements). The Funeral Home acknowledges that the amount ultimately
distributed to the Funeral Home for its claims under this Agreement may not fully
reimburse the Funeral Home for its contracted payments to or for the benefit of the
Depositors with whom it has Burial Agreements.
1.10 Each of the Parties by his or its representative's signature hereon
warrants and represents that he or the representative is authorized and has the
2
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authority to enter into this Agreement; that valuable consideration has been or will
be paid and exchanged for and as part of this Agreement; and that the signing Party,
along with that signing Party's successors, heirs and assigns, agrees to be bound by
its terms. No assignment of a Party's rights hereunder shall relieve that Party of his,
her, or its obligations hereunder.
1.11

In this Agreement, the following terms have the following definitions:
a.
"Depositor" means a person with whom the Funeral Home
has a Burial Agreement, consistent with Wis. Stat. § 445.125(1)(a)l. All
references in this Agreement to the death of a Depositor or the
Depositor's funeral are understood to refer to the person for whom
goods and services are provided under a Burial Agreement.
b.
"Depositor's Account" means that portion of the Trust
related to the Burial Agreement between the Funeral Home and a
Depositor.
c.
"Trust Deposit" means the total amount of money
Depositor delivered to the Funeral Home to place in the Trust pursuant
to a Burial Agreement.
"Stated Account Balance" means the amount shown in the
d.
records of the Trust as being payable in connection with a Burial
Agreement. The Stated Account Balance includes the Trust Deposit
plus all interest credited to the Depositor's account, less withdrawals
from that account, if any.
"Funeral Home" means the Funeral Home signing this
e.
agreement, The term includes the Funeral Home's owners, officers,
directors, shareholders, members, employees, parent companies,
subsidiaries, successors and assigns. All such entities are within the
scope of this agreement regardless of the capacity in which they have
acted, including service as Wisconsin Funeral Directors Association
Directors or as members of its Pre-Need Committee. If the Funeral
Home ceases to operate or abide by this Agreement, this agreement
applies to any subsequently formed funeral home business within 25
miles of the Funeral Home where any of the Funeral Home's current
owners, officers, directors, shareholders or members have more than a
5% ownership interest. The owners, officers, directors, shareholders,
employees and members of the Funeral Home are not personally liable
for the obligations of this Agreement.
f.
"Beneficiary" means the Funeral Home as provider of
funeral merchandise and services, consistent with Wis. Stat. §
445.125(1)(a)l.
3
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In this Agreement, unless separately stated, the term "Receiver" is
inclusive of the rights and assets of the Trus t and the Receiver's
ownership of certain rights and assets of the WFDA. It is intended that
that rights and obligations of the Receiver under this Agreement will
become the rights and obligations of any successor trustee unless
modified by the Court. If there is reference in this Agreement to any
notice to, or obligation of, the "Trust", any such notice shall be to the
Receiver or successor trustee, and any such obligation of t he Trust shall
be carried out by the Receiver or successor trustee.
ARTICLE 2. TERMS OF SETTLEMENT

2. 1
Provision of Goods and Services. The Funeral Home guarantees
and agrees that it shall timely pay for and provide all of the contracted goods and
services, and fully perform, all of its obligations, under the terms of each existing
Burial Agreement to which it is a party with a Depositor.
2.2

Reimbursement to Funeral Home from the Trust.
a. The Funeral Home will only be reimbursed by the Trust for
goods, services and disbursements provided to a Depositor with
an existing Burial Agreement, and pursuant to terms approved
from time to time by the Court.
b. Cunently, the Court has approved an initial reimbursement of
60% of the Stated Account Balance as of the date of Depositor's
burial after the provision of Depositor's funeral, with the Funeral
Home retaining a claim against the Trust for the balance of the
Stated Account Balance.
c. The reimbursement plan is subject to change by the Court from
time to time. All such changes in the r eimbursement plan shall
preserve equality of reimbursement payments among all Funeral
That means that if the Trust's reimbursement
Homes.
percentage increases, the Trust shall pay equalizing rebates to
Funeral Homes that previously received reimbursements at a
lower rate. Changes in the reimbursement plans may be made
upon not less than 20 days prior notice to, and an opportunity to
object by, the Funeral Home to any proposed change in the
reimbursement plan.
d. The Funeral Home understands and agrees that the Trust, by the
Receiver or any subsequent trustee, is empowered to maintain
and retain adequate reserves, and may from time to time seek
adjustment to the percentage distributions, to ensure that the
Trust has sufficient funds to pay all future claims and costs of
4
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administration, including payment in full of future claims by
Depositors resulting from funeral homes who do not meet their
obligations.
e. If the Trust is terminated while Depositors still have rights to
Funeral Home services, the provisions made for trust termination
shall preserve equality of reimbursement payments among all
Funeral Homes.
Limited Funeral Home Payments from Depositor. The Funeral
2.3
Home shall not require that a Depositor make any payment except for payment, at
the Funeral Home's standard retail prices, for (a) goods and services requested by a
Depositor's representatives or heirs that were not included in the Burial Agreement;
and (b) goods and services that are not covered by the price guarantee, if any, in the
Burial Agreement.
2.4
Refunds due to Depositor Changes. If at the time of goods or
services to be provided by the Home under a Burial Agreement the Depositor wants
changes:
a.
If the Burial Agreement with the Funeral Home for a deceased
Depositor states that such Burial Agreement is "guaranteed" or has a
"guaranteed price," and if the Funeral Home agrees to amend such Burial
Agreement at the time of burial and the result of such amendment is that the
Funeral Home provides goods and services for a price less than the aggregate
price described in the Burial Agreement, the Funeral Home shall pay the
entire difference of the change to the estate of the Depositor. The Trust shall
then, after application by the Funeral Home, pay to the Funeral Home the
initial reimbursement then paid by the Trust (currently 60% of the Stated
Account Balance), and the Funeral Home shall retain a claim against the
Trust for the balance.
b.
If the Burial Agreement with the Funeral Home for a deceased
Depositor does not state that such Burial Agreement is "guaranteed" or has a
"guaranteed price," the Funeral Home shall pay the estate of the Depositor the
amount, if any, by which the Stated Account Balance exceeds the Funeral
Home's standard retail price of the actual goods and services provided. The
Trust shall then, after application by the Funeral Home, pay to the Funeral
Home the initial reimbursement then paid by the Trust (currently 60% of the
Stated Account Balance), and the Funeral Home shall retain a claim against
the Trust for the balance.
Withdrawals. Subject to the following paragraph allowing suspension
2.5
of withdrawals, if a Depositor provides written notice to the Funeral Home of
revocation of the Burial Agreement, then the Funeral Home shall notify the Trust of
such request within 10 days after receipt of such request, and the Trust shall either:
5
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a.
Pay to Depositor an amount equal to the initial reimbursement
percentage then paid by the Trust (currently 60%) times the revocable portion
of the Trust Deposit, in which case the Funeral Horne shall pay to such
Depositor the remaining balance of the revocable portion of the Trust Deposit
(the "Remaining Principal Balance") within 30 days of the Depositor's request,
and the Funeral Horne shall retain a claim against the Trust for the amount
paid to such Depositor; or
b.
Pay to Depositor 100% of the revocable portion of the Trust
Deposit if, as part of the Funeral Home's notification to the Trust of the
Depositor's request, the Funeral Home makes a written election to reimburse
the Trust under section 2.8 for the revocable portion of the Remaining
Principal Balance.
Any remaining irrevocable portion of the Stated Account Balance, and any amount of
the Stated Account Balance not paid as described above, shall remain subject to the
terms of this Agreement and the applicable Burial Agreement.
2.6

Suspension of Withdrawals.

a.
By the Receiver. The Receiver, and any successor trustee for
the Trust, in his or her sole discretion may at any time suspend withdrawals
from the Trust in whole or in part if he or she reasonably believes that further
withdrawals will materially impair the Trust's present or future ability to pay
claims arising under this Agreement or Burial Agreements. The Receiver or
successor trustee shall promptly notify any affected party and the Court of any
suspension of withdrawals, the expected duration of any suspension, and the
reasons therefor.

By the Funeral Home. The Funeral Horne may suspend
b.
withdrawals for Depositor Accounts arising from Burial Agreements with the
Funeral Horne, if the Funeral Horne reasonably believes that further
withdrawals will materially impair its present or future ability to stay in
business and provide goods and services to Depositors. The Funeral Home will
promptly notify the Trust of a suspension of withdrawals and the basis for the
suspension. If the Trust objects to such suspension, the reasonableness of
such suspension shall be submitted to arbitration under section 4.10, below.
In addition to determining whether the suspension is reasonable, the
arbitrator may determine the t ime at which the suspension shall be ended. If
a Funeral Horne suspends withdrawals, the Trust may nevertheless continue
to allow withdrawals, and in such event, the Trust shall, after consultation
with the Funeral Horne, propose terms under which the Funeral Horne shall
reimburse the Trust for the Remaining Principal Balance for withdrawals
allowed by the Trust to cover the Funeral Home's suspension of withdrawals.
The terms of such reimbursement shall be subject to section 2.8, below, except
that the term of repayment shall extend for such time as would reasonably be
6
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appropriate, based on the business and finances of the Funeral Home. If the
Parties are not able to reach mutually agreeable terms of reimbursement
within 15 days after the Trust's proposal, the matter shall be submitted to
arbitration under section 4.10, below.
Transfers of Depositor's Account. If a Depositor or the Depositor's
2.7
representatives or heirs make a written request to the Funeral Home to transfer the
Burial Agreement with the Funeral Home to a different funeral home (the "Transfer
Request"), the Funeral Home shall notify the Trust of the Transfer Request within
five business days after receipt of such request.

The Funeral Home shall make a determination of whether the proposed
transfer is permitted under the terms of the applicable Burial Agreement or
applicable law, and shall inform the Trust of the determination as part of the
notification to the Trust of the Transfer Request. If the Trust disagrees with the
Funeral Home about whether a transfer is permitted, provided that the transferee
funeral home accepts the transfer in writing, the Trust shall approve the Transfer
Request and change the Beneficiary of the Burial Agreement on the records of the
Trust to the transferee funeral home, and shall, unless the Funeral Home concurs
with the Trust's determination, submit the propriety of the transfer to binding
arbitration under section 4.10, below. As used in this Agreement, the "Transfer
Date" shall mean the date of the Transfer Request.
Within 30 days' following notification by the Funeral Home to the Trust of the
Transfer Request, the Trust shall determine, and shall provide the Funeral Home
with an accounting of, the sum of the following (the "Transfer Balance"): (1) the
amount of the Trust Deposit as of the Transfer Date, (2) interest or dividends
accruing in the Depositor's Account through December 31, 2007 as stated on the
records of the Trust, and (3) interest accruing in Depositor's Account from January
1, 2008 through the Transfer Date at a rate equal to "CD+ 1". The rate shall first be
established as of January 1, 2008 based on CD+l for the prior calendar quarter, and
shall be adjusted as of the last business day of April and September thereafter based
on CD+ 1 as reported for each of the preceding calendar quarters.
"CD+ 1" means (a) the per annum rate reported by SNL Financial LC for the
average $10,000 three-year certificate of deposit issued in the State of Wisconsin
during the calendar quarter (the "Index") plus (b) 1%. If SNL Financial LC ceases
publication of the Index, the Index shall be determined from such other source as the
Trust reasonably selects. If the Index is not readily available to the Trust from
another source, the Trust shall have the right to choose a reasonably comparable
index. If SNL Financial LC or the replacement source retracts or conects a
previously determined Index, the retracted or corrected Index shall apply.
On or before the date 30 days after the Trust provides notice to the Funeral
Home of the Depositor's funeral, the Funeral Home shall pay to the Trust the
amount equal to the Transfer Balance minus the amount of the fair market value of
7
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the Depositor's Account as of the date of the Depositor's funeral. The fair market
value of the Depositor's Account equals: [i] a fraction, with the Depositor's Stated
Account Balance as the numerator and the sum of all the Trust's Stated Account
Balances as the denominator, multiplied by [ii] the fair market value of the Trust's
assets. The Funeral Home shall retain a claim against the Trust for the amount it
paid to the Trust.
In lieu of making such payment, the Funeral Home may make a written
election to the Trust, within 10 days after the Trust provides notice to the Funeral
Home of Depositor's funeral, to have the Trust make such payment, in which case
the Funeral Home shall reimburse the Trust for such payment pursuant to section
2.8 below.
2.8
Reimbursement of the Trust by Funeral Home. If the Funeral
Home elects to reimburse the Trust instead of making the payment required by
sections 2.5.b, 2.6, or 2.7a or b, above, then the Funeral Home shall pay such
reimbursement to the Trust in equal monthly payments over a term of one year, with
per annum interest accruing on the outstanding principal balance of such
reimbursement at the rate of Wisconsin's average 3-year CD rate (as determined by
the Trust from time to time) in effect on the date of such payment by the Trust plus
2%; provided, however that the Funeral Home may prepay the amount of its
obligation to the Trust at any time and without penalty, and the Trust may
immediately offset, in whole or in part, any reimbursement due from the Trust to the
Funeral Home against the amount of the Funeral Home's outstanding obligation(s)
to the Trust. The Trust may, in its sole discretion, agree to a term and amortization
for a period longer than one year if the Trust determines that the repayment causes a
material hardship for the Funeral Home that would jeopardize its ability to remain a
going concern; however, no such longer term shall exceed three years without further
order of the Court. Upon electing to reimburse the Trust, the Funeral Home shall
promptly execute and provide the Trust with a promissory note, or such other
documentation as is consistent with the terms of this Agreement and the Receiver
shall find acceptable. Upon full repayment to the Trust, including interest, the
Funeral Home shall retain a claim against the Trust for the principal amount
reimbursed to the Trust.
2.9
Retroactive Effect. To the extent that the Funeral Home has
provided Depositors with goods, services and disbursements in a manner consistent
with sections 2.5, 2.6, 2.7, or 2.8 following t he appointment of the Receiver but prior
to entry into this Agreement, and for which the Funeral Home has not received
initial reimbursement, the Funeral Home may seek initial reimbursement from the
Trust for such goods, benefits and payments as if this Agreement were in effect from
the date of the appointment of the Receiver. In order to receive an initial
reimbursement for such goods, services and payments, the Funeral Home shall
provide paperwork to the Trust consistent with ordinary past practice for
reimbursements from the Trust, along with a statement signed by the Depositor's

8

heirs or representatives acknowledging receipt of such goods, services and
disbursements. To the extent a Burial Agreement has been amended as described in
section 2.4 following appointment of the Receiver but prior to entry into this
Agreement, the provisions of section 2.4 shall apply and any required refund shall be
made by the Funeral Home within 30 days of the date the Funeral Home signs this
Agreement. Upon payment by the Funeral Home, the Receiver shall pay such
retroactive claims and the Funeral Home shall retain a claim against the Trust, in
accordance with section 2.4.
2.10 Notice of Default and Opportunity to Cure. Upon a default under
this Agreement or any agreement made in furtherance of this Agreement, the Party
alleging that a default has occurred shall provide wTitten notice to all parties alleged
to be in default, describing the alleged default and providing each defaulting party 15
days after receipt of the notice to cure the default. The Party alleging default shall
not take any further enforcement action relating to the default for which notice is
given until the cure period has expired.
2.11 Enforcement. In the event of a final determination concerning the
payment of any monetary obligation under this Agreement, the arbitrator may but is
not required to award a non-defaulting Party its costs of enforcing this Agreement,
including reasonable attorneys' fees, provided that the arbitrator determines that
such a default in fact has occurred and was not cured during any applicable cure
period. The Funeral Home acknowledges that the Trust has an interest in enforcing
the Funeral Home's obligations under Burial Agreements and the obligations under
this Agreement.
2.12 Funeral Home Claims against the Trust. All claims of the Funeral
Home against the Trust are subordinate to allowed administrative expenses of the
Trust, including Receiver fees, attorney fees and costs of litigation.
2. 13 Funeral Home Representation and Warranty. Funeral Home
hereby represents and warrants that it is financially sound and capable of performing
all anticipated obligations under Article 2 of this Agreement.
2.14 Survival of Article 2 Enforcement. The Parties understand and
agree that the provisions of Article 2 shall apply to the Funeral Home so long as there
is an outstanding Burial Agreement, even if there is a change of Receiver, a successor
trustee, or any other method of managing the Trust, or any Court ordered windup
and/or change in character of the Trust or receivership.
ARTICLE 3.
PERMANENT INJUNCTION, RELEASE AND COVENANT NOT TO SUE

3.1. Permanent Injunction. The Receiver recognizes that the Funeral
Home's performance under this Agreement is vital to providing Depositors with the
benefit of their respective Burial Agreements, and that to the extent allowable under
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law the Receiver will seek protection of the Funeral Home from non-Party claims
seeking damages or other relief from the Trust, the Receiver, the Depositor Accounts,
the Depositors or the Funeral Homes. There is presently in effect a preliminary
injunction prohibiting maintenance of claims against the Trust and the Funeral
Homes based on existing Burial Agreements. The Receiver shall apply for and seek
the agreement of the other parties to the State Action via consent decree to make this
injunction permanent with respect to Funeral Homes who are signatories to this
Agreement, and shall further seek by consent decree to extend the injunction to
prevent actions by non-parties to this Agreement against the Receiver, the Trust or
the signatory Funeral Home for damages arising from any shortfall in the Trust or
any Depositor Account(s), substantially in the form and with the injunctive power of
the present injunctive language set forth in Paragraph 11 (a through e) of the Court's
order of October 24, 2012. Absent entry of such consent decree and grant of such
permanent injunction, this Agreement shall not bind the Parties. If, at the time of
the execution of this Agreement, the Court has entered an order approving this
Agreement or the form of this Agreement, and such approval contained a permanent
injunction that would inure to the benefit of the signatory Funeral Home upon entry
into this Agreement, then such order satisfies the approval requirement of this
paragraph. Notwithstanding the foregoing, any Depositor or other interested party,
including the State of Wisconsin, shall have the right to move the Court, prior to the
discharge of the Receiver, (a) to compel the Receiver to satisfy his obligations under
this Agreement and his other fiduciary obligations; (b) to compel the Receiver to
exercise his discretion under this Agreement prudently; (c) to enjoin the Receiver
from taking any action contrary to the terms of this Agreement or contrary to his
fiduciary obligations; or (d) for other relief against or involving the Receiver that is
just and equitable. Similarly, nothing in this Agreement shall limit the right of any
Depositor or other interest party, including the State of Wisconsin, after the
discharge of the Receiver, to bring an action in the Court (i) against any person or
entity who succeeds to the Receiver's authority over the Trust in order to compel the
successor to satisfy the successor's obligations under this Agreement and the
successor's other fiduciary obligations; (ii) to compel the successor to exercise the
successor's discretion under this Agreement prudently; or (iii) to enjoin the successor
from taking any action contrary to the terms of this Agreement or contrary to the
successor's fiduciary obligations.
3.2. Receiver's Covenants. The Receiver, in his capacity as Receiver for
the Trust and for the WFDA's claims, hereby fully and finally covenants not to
initiate or pursue claims, regardless of forum, adverse to the Funeral Home, on or
concerning any claim or cause of action, legal or equitable, in contract or tort or
statute, direct or indirect, presently asserted or not, known or unknown. This
covenant not to sue shall not include any claim seeking to enforce the obligations
contained in this Agreement.
3.3. Funeral Home's Covenants and Release. The Funeral Home fully
and finally releases, remises and discharges the Receiver and, except as described
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below, the Trust and current and past trustees of the Trust, from any claim or cause
of action, legal or equitable, in contract or tort or statute, direct or indirect, presently
asserted or not, known or unknown. This Release shall not cover any claim seeking
to enforce the obligations contained in this Agreement. Additionally, this Release
shall not cover any claim against the Trust for the principal and accrued interest
payable with respect to Burial Contracts, as such amounts may be determined to be
payable pursuant to any current or future order of the Court. Notwithstanding this
Release, the Funeral Home may respond to any motion by the parties in the State
Action.
3.3.1 Funeral Home's Assignment of Claims to Receiver. By its
signature hereon, Funeral Home hereby irrevocably assigns to the Receiver all right,
title and interest in actual or prospective claims it had, now has, or in the future may
have, legal or equitable, against all responsible persons or entities for losses or
shortfalls in the Trust, from the inception of the Trust to the date of the September
14, 2012 receivership Order.
3.4. Pierringer Release. The Parties hereby enter into a Pierringer
Release of non-intentional tort claims. It is the intent and sole purpose of the
Pierringer Release set forth in this Section to adhere to the following principles:
);:-

the Funeral Home's negligence liability is segregated;

);:-

the Funeral Home's liability for negligence claims is resolved to
the credit of all parties to any future or pending litigation;

);:-

the Receiver shall have full ability to continue with any lawsuit or
arbitration proceeding against any or all entities or persons who
may be liable to the Trust or to the WFDA on negligence and all
other claims;
the Receiver will indemnify the Funeral Home for that portion of
any contribution adjudicated to be due from the Funeral Home to
any other defendant or respondent solely on non-intentional tort
claims, all as per the holding in Pierringer v. Hoger, 124 N.W.2d
106, 21 Wis.2d 182 (1963).
3.4.1. The Receiver releases the Funeral Home, including
its past and present officers, directors, employees, shareholders,
members, agents, heirs, successors and assigns (collectively the
"Released Funeral Home Parties", and only the Released
Funeral Home Parties, from non-intentional tort claims alleged
or which could have been alleged in an action or arbitration
proceeding brought by the Receiver. The Receiver expressly
reserves the balance of its whole causes of action or any other
claims of whatever kind or nature not released hereby which the
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;

Receiver now has or may hereinafter have against any other
person arising out of the circumstances giving rise to the claims
alleged in an action or arbitration proceeding brought by the
Receiver.
3.4.2. The Receiver and the Funeral Home recognize that
the Funeral Home is not paying the total of the Receiver's full
amount of claimed damages as would be paid if all tortfeasors in
the incident compromised and were settling all actions and claims
of the Receiver. The Receiver hereby credits, discharges and
satisfies only that fraction, portion, or percentage of the total
amount of damages caused by the non-intentional conduct, if any,
of the Funeral Home in relation to the causal fault of all adjudged
non-intentional tortfeasors as may hereafter be determined in the
future trial or other disposition of the claims alleged in an action
or arbitration proceeding brought by the Receiver.
3.4.3. The Receiver agrees to hold and save harmless the
Released Funeral Home Parties from any claim for contribution
or indemnification made by others adjudged at fault for nonintentional torts alleged by the Receiver in any action or
arbitration proceeding by satisfying any such fraction, portion, or
percentage of the judgment attributable to the Released Funeral
Home Parties' non-intentional conduct, which is causally related
to the Receiver's claims in such action or arbitration proceeding.
The Parties agree that the Receiver's obligations under this
Section are limited to foregoing payment from others adjudged at
fault for non-intentional torts alleged by the Receiver in any
action or arbitration proceeding, and shall not require the
Receiver to pay cash consideration to fulfill his obligations under
this Section.
3.5. Final Releases. In the event of final judgment or settlement of any
and all claims brought by or against the Receiver, after all appeals are exhausted, any
Party to this Agreement may request any other Party to this Agreement to substitute
a Final Release for any Covenant Not to Sue hereunder. The Party receiving such a
request shall consider it in good faith , but is not required to convert a covenant not to
sue into a release.
3.6. Other Litigation. The Parties understand and acknowledge that the
Receiver contemplates or has brought litigation against third parties alleged to be
responsible for Trust losses ("Receiver Action"). Nothing in this Agreement limits or
affects any Party's right to make claims or defenses in a Receiver Action or the State
Action against or in defense to non-parties to this Agreement, except as otherwise
prohibited in the injunctive relief described in '11 3.1. Nothing in this Agreement
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requires or allows the Trust to indemnify or defend the Funeral Home in any action,
other than as stated in the Pierringer Release set forth in ~ 3.4, herein.
ARTICLE 4. MISCELLANEOUS

4.1. Cow-t Approval. The rights and obligations under this Agreement are
subject to Court approval.
4.2. Binding Agreement. This Agreement shall bind the undersigned and
their respective successors and assigns.
4.3. Entire Agreement; Waivers and Amendments. This document
contains all of the terms and conditions of the Agreement described herein. All
words, phrases, sentences and paragraphs are material to the execution hereof. All
prior discussions, oral or written, are merged into this Agreement. This Agreement
may not be amended, superseded, canceled, renewed or extended, and the rights and
obligations of a party under this Agreement may not be waived, unless both parties
sign a written agreement for the purpose or, in the case of a waiver, the party
waiving compliance signs such a written agreement. Failure to enforce rights after a
default under this Agreement, or any delay in enforcing such rights, shall not be
deemed a waiver.
4.4. Notices. All notices, requests and demands shall be in writing and
shall be either delivered personally, by messenger, courier or overnight service or
mailed by U.S. mail with appropriate postage prepaid to the intended recipient's
address set forth adjacent to the r ecipient's signature below or to such other address
as may be designated in writing by notice given in the manner provided in this
Agreement and shall be effective on its personal delivery or 24 hours following
deposit in the U.S. mail or with a messenger service, whether or not delivery is
accepted.
4.5. Authority. Each of the Parties by his or its representative's signature
hereon warrants and represents that he or the representative is authorized and has
the authority to enter into this Agreement; that valuable consideration has been or
will be paid and exchanged for and as part of this Agreement; and that the signing
Party, along with that signing Party's successors, heirs and assigns, agrees to be
bound by its terms. No assignment of a Party's rights hereunder shall relieve that
Party of his or its obligations hereunder.
4.6. Counterparts; Electronic Delivery.
This Agreement may be
executed in multiple counterparts which together shall constitute a complete
instrument. Delivery of an executed counterpart of a signature page to this
Agreement by telecopy or facsimile or electronically shall be effective as delivery of a
manually executed counterpart of this Agreement.

13

4. 7. Additional Documents.
All Parties agree to execute related
documents that may be necessary to accomplish the express purposes of this
Agreement upon reasonable request.
4.8. Warranty of Authority. Each Party represents and agrees that he,
she or it has thoroughly considered all aspects of this Agreement, has had the
opportunity to discuss this Agreement with his, her or its counsel, has carefully read
and fully understands all of the provisions of this Agreement, and is voluntarily
entering into this Agreement. Each Party further understands that the other Parties
are relying on this and all other representations he, she or it has made herein.
4.9. Comprehension of Agreement. The Parties agree that, in entering
into this Agreement, they are relying upon their own judgment, belief and
knowledge, and further acknowledge that no promise, inducement or agreement or
any representations and warranties not expressed herein have been made to procure
their agreement hereto. The Parties acknowledge that they have read, understand
and fully agree to the terms of this Agreement. The Parties further acknowledge and
agree that this Agreement is a compromise and settlement of disputed and contested
claims, and nothing contained in this Agreement is intended or shall be construed as
an admission by the Parties or evidence of liability or wrongdoing of any kind.
4.10. Arbitration of Disputes. In order to resolve, quickly and fairly, any
and all claims or disputes that should occur arising out of or relating to this
Agreement, all such claims and disputes shall be resolved by binding arbitration. The
arbitrator shall be chosen by agreement of the Parties to the claim or controversy if
the Parties can agree to the arbitrator within 10 business days of the date demand is
made for arbitration. Otherwise, the arbitrator shall be retired Milwaukee County
Circuit Court Judge Michael Skwierawski, or retired Wisconsin Court of Appeals
Judge Neal Nettesheim, whoever is most quickly available. If neither arbitrator is
available, any Party may, no sooner than 10 business days after the date of demand,
petition the Court for the appointment of an arbitrator pursuant to Wisconsin
Statutes Section 788.04(1). The arbitration shall be conducted without discovery
unless ordered by the arbitrator, and the arbitrator shall hear from the Parties and
issue his or her decision within 30 days of the date of appointment unless all Parties
agree or the arbitrator orders otherwise. The arbitration shall proceed pursuant to
rules established by the arbitrator. The arbitrator shall determine the meaning of all
terms and phrases in this Agreement, and no Party shall look to a court to make such
a determination. The arbitrator shall issue his or her decision in writing. This
agreement to arbitrate shall be specifically enforceable. If any Party refuses, upon
five business days' prior written notice after selection of the arbitrator, to participate
in the arbitration, the arbitration shall proceed without such Party and the
arbitrator shall make his or her rulings without the input of such Party. The
decision of the arbitrator shall be binding pursuant to applicable law, and judgment
upon the award ordered by the arbitrator may be entered in any court having
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jurisdiction over the controversy. Each Party to the arbitration shall pay one-half of
the arbitrator's fee.

4.11 Governing Law. This Agreement shall be governed by the internal
laws of the State of Wisconsin.
Address:

Dated:. _ _ _ _ _ _ _ _ _ _ __

John M. Wirth
Mallery & Zimmerman, S.C.
Suite 900
731 North Jackson Street
Milwaukee, Wisconsin 53202
jwirth@mzmilw.com
NOTICE also to:

WISCONSIN FUNERAL TRUST

By:

John M. Wirth
Receiver

Stephen E. Kravit
Kravit, Hovel & Krawczyk s.c.
825 N. Jefferson
Milwaukee, WI 53202
kravit@kravitlaw.com
FUNERAL HOME
Print full legal name:

Signature
By: ___ __ _ __ __ _ _ _ ___

Its:. _ _ _ _ _ _ _ _ _ _ _ __
STATE OF WISCONSIN )

) ss

COUNTY)
The

foregoing

instrument
by

was

acknowledged
as

before

me

on
of

Name: - - - -- -- - -- - - Notary Public, State ofWisconsin
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Funeral Home:

-------------------SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (this "Agreement"), made and
entered into effective as of the 29th day of May, 2013, is by and between John M.
Wirth (the "Receiver"), as the court-appointed receiver for the Wisconsin Funeral
Trust (the "Trust"), and the undersigned funeral home (the "Funeral Home" or
"Home"):
ARTICLE 1. RECITALS AN D DEFI NITIONS

1.1
On September 14, 2012, plaintiff Wisconsin Department of Financial
Institutions ("WDFI") filed an action against the Wisconsin Funeral Directors
Association, Inc. (the "WFDA") and Fiduciary Partners, Inc. (the "Trustee"), as
Trustee for the Trust, alleging violations of securities laws relating to the Trust, in
Dane County Circuit Court, Case Nos. 12 CX 44 and 12 CX 44A (together, the "State
Action"). In the State Action, WDFI requested, pursuant to Wisconsin Statutes §
551.603(2)(b)l., the appointment of a receiver of all assets of the WFDA a nd the
Trust. On September 14, 2012, the Dane County Circuit Court (the "Court") entered
an order in the State Action appointing the Receiver as interim receiver for the
WFDA and the Trust. On October 24, 2012, with the stipulation of t he Trustee and
the WFDA, the Court entered permanent injunctions and appointed the Receiver as
receiver over the Trust and certain rights and assets of the WFDA.
The Trust was intended to be a master trust in which payments
1.2
deriving from burial agreements (each a "Burial Agreement") are held in trust
pursuant to Wisconsin Statutes§ 445.125(1).
1.3
The Funeral Home is a party to one or more Burial Agreements the
proceeds from which were deposited in the Trust.
The Trust, by the Receiver, and the Funeral Home desire to ensure that
1.4
all Depositors, as defined below, receive the benefit of their respective existing Burial
Agreements notwithstanding the present shortfall of funds remaining in the Trust.
The Parties recognize that the Funeral Home has a vital role in ensuring that
Depositors receive the benefit of their Burial Agreements. By Funeral Home's
signature on this Agreement, the Receiver recognizes that the Home is committing to
do the right thing by its Depositor customers, by assuring all of its Depositors that
the Home will make up for any shortfall in Trust funds and will comply with its
Burial Agreements. By Receiver's signature on this Agreement, Receiver will not seek
payments or damages from the Home other than as set forth on the terms herein.
The Receiver will not limit his remedies against Homes who do not sign this
Agreement.
There is a shortfall of Depositor funds in t he Trust. The Receiver has
1.5
been empowered by the Court to take all reasonable and necessary steps to
investigate and then, if necessary, initiate litigation to recover damages for Trust

losses caused by responsible parties. The Receiver has engaged in significant
investigation, and has concluded that there are responsible parties who caused losses
to the Trust. Funeral Home itself or by its counsel acknowledges it has been
generally informed of the claims the Receiver could make against responsible parties.
By Funeral Home's signature on t his Agreement, the Receiver has covenanted not to
sue Funeral Home for any reason. The Receiver will not limit his remedies against
Funeral Homes who do not sign this Agreement.
The Trust, by the Receiver, and the Funeral Home (together, the
1.6
"Parties" and each individually, a "Party") desire to resolve any possible causes of
action that the Funeral Homes might face as a result of shortfalls in the Trust,
including causes of action by the Receiver and third parties, in the manner set forth
in this Agreement without risking the uncertainty of litigation or its related costs.
The Parties recognize and agree that this is a partial settlement, and that no rights,
claims or obligations any Party to this Agreement had, has or may have with respect
to any other party in the State Action shall be affected by this Agreement except as
stated herein. The Parties recognize and agree that while this Agreement addresses
protection of Homes against litigation by non-parties to this Agreement, t here is no
guarantee that such claims won't be made, nor is there any indemnity for such
possible claims being offered by the Receiver or t he Trust, other than as stated in this
Agreement.
1.7
The Funeral Home is one of many Homes who are signing this
Agreement containing the same terms set forth in this Agreement.
This Agreement is entered into to resolve disputed claims and to
1.8
prevent the further expenditure of funds by the Parties in t he State Action against
each other. No Party by entering into this Agreement admits any misconduct or
wrongdoing, and each Party continues to specifically deny any misconduct or
wrongdoing.
1.9
In connection with this Agreement, the Receiver has made certain
disclosures to the Funeral Homes about the actions that have and may be taken to
reduce or close the shortfall between the Stated Account Balances (as defined below)
and the fair market value of the Trust, including proposed legal actions and/or
arbitrations against parties alleged to be responsible for the Trust's loss of value.
The Receiver has a lso made disclosures about possible future steps by the Trust,
including addressing the potential wind-down or distribution of Trust funds to
Depositors (and Funeral Homes that have provided benefits to Depositors under
Burial Agreements). The Funeral Home acknowledges that the amount ultimately
distributed to the Funeral Home for its claims under this Agreement may not fully
reimburse the Funeral Home for its contracted payments to or for the benefit of the
Depositors with whom it has Burial Agreements.
1.10 Each of the Parties by his or its representative's signature hereon
warrants and represents that he or the representative is authorized and has the
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authority to enter into this Agreement; that valuable consideration has been or will
be paid and exchanged for and as part of this Agreement; and that the signing Party,
along with that signing Party's successors, heirs and assigns, agrees to be bound by
its terms. No assignment of a Party's rights hereunder shall relieve that Party of his,
her, or its obligations hereunder.
1.11

In this Agreement, the following terms have the following definitions:
a.
"Depositor" means a person with whom the Funeral Home
has a Burial Agreement, consistent with Wis. Stat. § 445.125(1)(a)l. All
references in this Agreement to the death of a Depositor or the
Depositor's funeral are understood to refer to the person for whom
goods and services are provided under a Burial Agreement.
b.
"Depositor's Account" means that portion of the Trust
related to the Burial Agreement between the Funeral Home and a
Depositor.
c.
"Trust Deposit" means the total amount of money
Depositor delivered to the Funeral Home to place in the Trust pursuant
to a Burial Agreement.
d.
"Stated Account Balance" means the amount shown in the
records of the Trust as being payable in connection with a Burial
Agreement. The Stated Account Balance includes the Trust Deposit
plus all interest credited to the Depositor's account, less withdrawals
from that account, if any.
e.
"Funeral Home" means the Funeral Home signing this
agreement, The term includes the Funeral Home's owners, officers,
directors, shareholders, members, employees, parent companies,
subsidiaries, successors a nd assigns. All such entities are within the
scope of this agreement regardless of the capacity in which they have
acted, including service as Wisconsin Funeral Directors Association
Directors or as members of its Pre-Need Committee. If the Funeral
Home ceases to operate or abide by this Agreement, this agreement
applies to any subsequently formed funeral home business within 25
miles of the Funeral Home where any of the Funeral Home's current
owners, officers, directors, shareholders or members have more than a
5% ownership interest. The owners, officers, directors, shareholders,
employees and members of the Funeral Home are not personally liable
for the obligations of this Agreement.
f.
"Beneficiary" means t he Funeral Home as provider of
funeral merchandise and services, consistent with Wis. Stat. §
445.125(l)(a)l.
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In this Agreement, unless separately stated, the term "Receiver" is
inclusive of the rights and assets of the Trust and the Receiver's
ownership of certain rights and assets of the WFDA. It is intended that
that rights and obligations of the Receiver under this Agreement will
become the rights and obligations of any successor trustee unless
modified by the Court. If there is reference in this Agreement to any
notice to, or obligation of, the "Trust", any such notice shall be to the
Receiver or successor trustee, and any such obligation of the Trust shall
be carried out by the Receiver or successor trustee.
ARTICLE 2. TERMS OF SETTLEMENT

2.1
Provision of Goods and Services. The Funeral Home guarantees
and agrees that it shall timely pay for and provide all of the contracted goods and
services, and fully perform, all of its obligations, under the terms of each existing
Burial Agreement to which it is a party with a Depositor.
2.2

Reimbursement to Funeral Home from the Trust.
a. The Funeral Home will only be reimbursed by the Trust for
goods, services and disbursements provided to a Depositor with
an existing Burial Agreement, and pursuant to terms appr oved
from time to time by t he Court.
b. Currently, the Court has approved a n initial reimbursement of
60% of the Stated Account Balance as of the date of Depositor's
burial after the provision of Depositor 's funeral, with the Funeral
Home retaining a claim against the Trust for the balance of the
Stated Account Balance.
c. The reimbursement plan is subject to change by the Court from
time to time . All such changes in the reimbursement plan shall
preserve equality of reimbursement payments among all Funeral
Homes.
That means that if the Trust's reimbursement
percentage increases, the Trust sha ll pay equalizing rebates to
Funeral Homes that previously r eceived reimbursements at a
lower rate. Changes in the reimbursement plans may be made
upon not less than 20 days prior notice to, and an opportunity to
object by, the Funeral Home to any proposed change in the
reimbursement plan.
d. The Funeral Home understands and agrees t hat the Trust, by the
Receiver or any subsequent trustee, is empowered to maintain
and retain adequate r eserves, and may from time to time seek
adjustm en t to the percentage distributions, to ensure that the
Trust has sufficient funds to pay all futu re claims and costs of
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administration, including payment in full of future claims by
Depositors resulting from funeral homes who do not meet their
obligations.
e. If the Trust is terminated while Depositors still have rights to
Funeral Home services, the provisions made for trust termination
shall preserve equality of reimbursement payments among all
Funeral Homes.
2.3
Limited Ftmeral Home Payments from Depositor. The Funeral
Home shall not require that a Depositor make any payment except for payment, at
the Funeral Home's standard retail prices, for (a) goods and services requested by a
Depositor's representatives or heirs that were not included in the Burial Agreement;
and (b) goods and services that are not covered by t he price guarantee, if any, in the
Burial Agreement.
Refunds due to Depositor Changes. If at the time of goods or
2.4
services to be provided by the Home under a Burial Agreement the Depositor wants
changes:
a.
If the Burial Agreement with the Funeral Home for a deceased
Depositor states that such Burial Agreement is "guaranteed" or has a
"guaranteed price," and if the Funeral Home agrees to amend such Burial
Agreement at the time of burial and the result of such amendment is that the
Funeral Home provides goods and services for a price less than the aggregate
price described in the Burial Agreement, the Funeral Home shall pay the
entire difference of the change to the estate of the Depositor. The Trust shall
then, after application by the Funeral Home, pay to the Funeral Home the
initial reimbursement then paid by the Trust (currently 60% of the Stated
Account Balance), and the Funeral Home shall retain a claim against the
Trust for the balance.
b.
If the Burial Agreement with the Funeral Home for a deceased
Depositor does not state that such Burial Agreement is "guaranteed" or has a
"guaranteed price," the Funeral Home shall pay the estate of the Depositor the
amount, if any, by which the Stated Account Balance exceeds the Funeral
Home's standard retail price of the actual goods and services provided. The
Trust shall then, after application by the Funeral Home, pay to the Funeral
Home the initial reimbursement t hen paid by the Trust (currently 60% of the
Stated Account Balance), and the Funeral Home shall retain a claim against
the Trust for the balance.
2.5
Withdrawals. Subject to t he following paragraph allowing suspension
of withdrawals, if a Depositor provides written notice to the Funeral Home of
revocation of the Burial Agreement, then the Funeral Home shall notify the Trust of
such request within 10 days after receipt of such request, and the Trust shall either:
5

a.
Pay to Depositor an amount equal to the initial reimbursement
percentage then pa id by the Trust (curren tly 60%) times t he revocable portion
of t he Trust Deposit, in which case the Funeral Home shall pay to such
Depositor the remaining balance of the revocable portion of the Trust Deposit
(the "Remaining Principal Balance") within 30 days of the Depositor's request,
and the Funeral Home shall retain a claim against the Trust for the amount
paid to such Depositor; or
b.
Pay to Depositor 100% of the revocable portion of t he Trust
Deposit if, as part of the Funeral Home's notification to t he Trust of the
Depositor's request, the Funeral Home makes a written election to reimburse
the Trust under section 2.8 for the revocable portion of the Remaining
Principal Balance.
Any remaining in-evocab le portion of the Stated Account Balance, and any amount of
the Stated Account Balance not paid as described above, shall remain subject to the
terms of this Agreement and t he applicable Burial Agreement.
2.6

Suspension of Withdrawals.

a.
By the Receiver. The Receiver, and any successor trustee for
the Trust, in his or her sole discretion may at a ny time suspend withdrawals
from t he Trust in whole or in part if he or she reasonably believes that fu rther
withdrawals will materially impair t he Trust's present or futu re ability to pay
claims arising under t his Agreement or Burial Agreements. The Receiver or
successor trustee shall promptly notify any affected party and the Court of any
suspension of withdrawals, the expected duration of any suspension, and the
reasons ther efor.
b.
By the Funeral Home. The Funeral Home may suspend
withdrawals for Depositor Accounts arising from Burial Agreements with the
Funeral H ome, if t he Funeral Home reasonably believes that further
withdrawals will materially impair its present or fu t ure ability to stay in
business a nd provide goods and services to Depositors. The Funeral Home will
promptly notify the Trust of a suspension of withdrawals a nd t he basis for the
suspension. If t he Trust objects to such suspension, the reasonableness of
such suspension shall be submitted to arbitration under section 4.10, below.
In addition to determining whether the suspension is r easonable, the
arbit rator may determine the time at which the suspension shall be ended. If
a Funeral Home suspends v.rithdrawals, the Trust may nevertheless continue
to allow withdrawals, an d in such event, the Trust shall, after consultation
with the Funeral H ome, propose terms under which the Funeral Home shall
reimburse the Trust for t he Remaining Principal Balance for withdrawals
allowed by the Trust to cover the Funeral Home's suspension of withdrawals.
The terms of such reimbursement shall be subject to section 2.8, be low, except
that the term of repayment shall extend fo r such time as would reasonably be
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appropriate, based on the business and finances of the Funeral Home. If the
Parties are not able to reach mutually agreeable terms of reimbursement
within 15 days after the Trust's proposal, the matter shall be submitted to
arbitration under section 4.10, below.

Transfers of Depositor's Account. If a Depositor or the Depositor's
2.7
representatives or heirs make a written request to the Funeral Home to transfer the
Burial Agreement with the Funeral Home to a different funeral home (the "Transfer
Request"), the Funeral Home shall notify the Trust of the Transfer Request within
five business days after receipt of such request.
The Funeral Home shall make a determination of whether the proposed
transfer is permitted under the terms of the applicable Burial Agreement or
applicable law, and shall inform the Trust of the determination as part of the
notification to the Trust of the Transfer Request. If the Trust disagrees with the
Funeral Home about whether a transfer is permitted, provided that the transferee
funeral home accepts the transfer in writing, the Trust shall approve the Transfer
Request and change the Beneficiary of the Burial Agreement on the records of the
Trust to the transferee funeral home, and shall, unless the Funeral Home concurs
with the Trust's determination, submit the propriety of the transfer to binding
arbitration under section 4.10, below. As used in this Agreement, the "Transfer
Date" shall mean the date of the Transfer Request.
Within 30 days' following notification by the Funeral Home to the Trust of the
Transfer Request, the Trust shall determine, and shall provide the Funeral Home
with an accounting of, the sum of the following (the "Transfer Balance"): (1) the
amount of the Trust Deposit as of the Transfer Date, (2) interest or dividends
accruing in the Depositor's Account through December 31, 2007 as stated on the
records of the Trust, and (3) interest accruing in Depositor's Account from January
1, 2008 through the Transfer Date at a rate equal to "CD+ 1". The rate shall first be
established as of January 1, 2008 based on CD+ 1 for the prior calendar quarter, and
shall be adjusted as of the last business day of April and September thereafter based
on CD+ 1 as reported for each of the preceding calendar quarters.
"CD+ l" means (a) the per annum rate reported by SNL Financial LC for the
average $10,000 three-year certificate of deposit issued in the State of Wisconsin
during the calendar quarter (the ''Index") plus (b) 1%. If SNL Financial LC ceases
publication of the Index, the Index shall be determined from such other source as the
Trust reasonably selects. If the Index is not readily available to the Trust from
another source, the Trust shall have the right to choose a reasonably comparable
index. If SNL Financial LC or the replacement source retracts or corrects a
previously determined Index, the retracted or corrected Index shall apply.
On or before the date 30 days after the Trust provides notice to the Funeral
Home of the Depositor's funeral, the Funeral Home shall pay to the Trust the
amount equal to the Transfer Balance minus the amount of the fair market value of
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the Depositor's Account as of the date of the Depositor's funera l. The fair market
value of the Depositor's Account equals: [i] a fraction, wi th t he Depositor's Stated
Account Balance as the numerator and the sum of all the Trust's Stated Account
Balances as t he denominator, multiplied by [ii] the fair market value of the Trust's
assets. The Funeral Home shall retain a claim against t he Trust for the amount it
paid to the Trust.
In lieu of making such payment, the Funeral Home may make a written
election to t h e Trust, within 10 days after the Trust provides notice to the Funeral
Home of Depositor's funeral, to have the Trust make such payment, in which case
the Funeral Home shall reimburse the Trust for such payment pursuant to section
2.8 below.
2.8
Reimbursement of the Trust by Funeral Home. If the Funeral
Home elects to r eimburse the Trust instead of making the payment required by
sections 2.5.b, 2.6, or 2.7a or b, above, then the Funeral Home shall pay such
reimbursement to the Trust in equal monthly payments over a term of one year, with
per annum interest accruing on the outstanding principal balance of such
reimbursement at the r ate of Wisconsin's average 3-year CD rate (as determined by
the Trust from time to time) in effect on the date of such payment by the Trust plus
2%; provided, however that the Funer al Home may prepay the amount of its
obligation to the Trust a t any time and without penalty, and the Trust may
immediately offset, in whole or in part, any reimbursement due from the Trust to the
Funeral H ome against the amount of the Funeral Home's outstanding obligation(s)
to the Trust. The Trust may, in its sole discretion, agree to a term and amortization
for a period longer than one year if the Trust determines t hat the repayment causes a
material hardship for the Funeral Home that would jeopardize its ability to remain a
going concern; however, no such longer term shall exceed three years without further
order of t he Court. Upon electing to reimburse the Trust, the Funeral Home shall
promptly execute and provide t he Trust with a promissory note, or such other
documentation as is consistent with the terms of t his Agreement and the Receiver
shall find acceptable. Upon full repayment to the Trust, including interest, the
Funeral Home shall retain a claim against the Trust for the principal amount
reimbursed to t he Trust.
Retroactive Effect. To the extent that the Funeral Home has
2.9
provided Depositors with goods, ser vices and disbursements in a manner consistent
with sections 2.5, 2.6, 2. 7, or 2.8 following the appointment of the Receiver but prior
to entry into this Agreement, and for which the Funeral Home has not received
initial reimbursement, the Funeral Home may seek initial reimbursement from the
Trust fo r such goods, benefits and payments as if this Agreement were in effect from
the date of the appointment of the Receiver. In order to receive an initial
reimbursement for such goods, services and payments, the Funeral Home shall
provide paperwork to the Trust consistent with ordinary past practice for
reimbursements from the Trust, along with a statement signed by the Depositor's
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heirs or representatives acknowledging receipt of such goods, services and
disbursements. To the extent a Burial Agreement has been amended as described in
section 2.4 following appointment of the Receiver but prior to entry into this
Agreement, the provisions of section 2.4 shall apply and any required refund shall be
made by the Funeral Home within 30 days of the date the Funeral Home signs this
Agreement. Upon payment by the Funeral Home, the Receiver shall pay such
retroactive claims and the Funeral Home shall retain a claim against the Trust, in
accordance with section 2.4.
2.10 Notice of Default and Opportunity to Cure. Upon a default under
this Agreement or any agreement made in furtherance of this Agreement, the Party
alleging t hat a default has occurred shall provide written notice to all parties alleged
to be in default, describing the alleged default and providing each defaulting party 15
days after receipt of the notice to cure the default. The Party alleging default shall
not take any further enforcement action relating to the default for which notice is
given until the cure period has expired.
2.11 Enforcement. In the event of a final determination concerning the
payment of any monetary obligation under this Agreement, the arbitrator may but is
not required to award a non-defaulting Party its costs of enforcing this Agreement,
including reasonable attorneys' fees, provided that the arbitrator determines that
such a default in fact has occurred and was not cured during any applicable cure
period. The Funeral Home acknowledges that the Trust has an interest in enforcing
the Funeral Home's obligations under Burial Agreements and the obligations under
this Agreement.
2.12 Funeral Home Claims against the Trust. All claims of the Funeral
Home against the Trust are subordinate to allowed administrative expenses of the
Trust, including Receiver fees, attorney fees and costs of litigation.
2.13 Funeral Home Representation and Warranty. Funeral Home
hereby represents and warrants that it is financially sound and capable of performing
all anticipated obligations under Article 2 of this Agreement.
2.14 Survival of Article 2 Enforcement. The Parties understand and
agree that the provisions of Article 2 shall apply to the Funeral Home so long as there
is an outstanding Burial Agreement, even if there is a change of Receiver, a successor
trustee, or any other method of managing the Trust, or any Court ordered windup
and/or change in character of the Trust or receivership.
ARTICLE 3.
PERMANENT INJUNCTION, RELEASE AND COVENANT NOT TO SUE

3.1. Permanent Injunction. The Receiver recognizes that the Funeral
Home's performance under this Agreement is vital to providing Depositors with the
benefit of t heir respective Burial Agreements, and that to the extent allowable under
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law the Receiver will seek protection of the Funera l Home from non-Party claims
seeking damages or other r elief from the Trust, the Receiver, the Depositor Accounts,
the Depositors or the Funeral Homes. There is presently in effect a preliminary
injunction prohibiting maintenance of claims against the Trust and the Funeral
Homes based on existing Burial Agreements. The Receiver shall apply for and seek
the agreement of the other parties to the State Action via consent decree to make this
injunction permanent with respect to Funeral Homes who are signatories to this
Agreement, and shall further seek by consent decree to extend the injunction to
prevent actions by non-parties to this Agreement against the Receiver, the Trust or
the signatory Funeral Home for damages arising from any shortfall in the Trust or
any Depositor Account(s), substantially in the form and with the injunctive power of
the present injunctive language set fort h in Paragraph 11 (a through e) of the Court's
order of October 24, 2012. Absent entry of such consent decree and grant of such
permanent injunction, this Agreement shall not bind the Parties. If, at the time of
the execution of this Agreement, the Court has entered an order approving this
Agreement or the form of this Agreement, and such approval contained a permanent
injunction that would inure to the benefit of the signatory Funeral Home upon entry
into this Agreement, then such order satisfies the approval requirement of this
paragraph. Notwithstanding the foregoing, any Depositor or other interested party,
including the State of Wisconsin , shall have the right to move the Court, prior to the
discharge of the Receiver , (a) to compel the Receiver to satisfy his obligations under
this Agreement a nd his other fiduciary obligations; (b) to compel the Receiver to
exercise his discretion under this Agreement prudently; (c) to e nj oin the Receiver
from taking any action contrary to the terms of t his Agreement or contrary to his
fiduciary obligations; or (d) for other relief against or involving the Receiver that is
just and equitable. Similarly, not hing in this Agreement shall limit the right of any
Depositor or other interest party, including the State of Wisconsin, after the
discharge of the Receiver, to bring an action in the Court (i) against any person or
entity who succeeds to the Receiver 's author ity over the Trust in order to compel the
successor to satisfy the s uccessor's obligations under this Agreement and the
successor's other fiduciary ob ligations; (ii) to compel the successor to exercise the
successor's discretion under this Agreement prudently; or (iii) to enjoin the successor
from taking any action con trary to the terms of this Agr eement or contrary to the
successor's fiduciary obligations.
3.2. Receiver's Covenants. The Receiver, in his capacity as Receiver for
the Trust and for the WFDA's claims, hereby fully and finally covenants not to
initiate or pursue claims, regardless of forum, adverse to the Funeral Home, on or
concerning any claim or cause of action, legal or equitable, in contract or tort or
statute, direct or indirect, presently asserted or not, known or unknown. Th is
covenant not to sue shall not include any claim seeking to enforce the obligations
contained in this Agreement.
3.3. Funeral Home's Covenants and Release . The Funer al Home fully
and finally releases, r emises a nd discharges t he Receiver and, except as described
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below, the Trust and current and past trustees of the Trust, from any claim or cause
of action, legal or equitable, in contract or tort or statute, direct or indirect, presently
asserted or not, known or unknown. This Release shall not cover any claim seeking
to enforce the obligations contained in this Agreement. Additionally, this Release
shall not cover any claim against the Trust for the principal and accrued interest
payable with respect to Burial Contracts, as such amounts may be determined to be
payable pursuant to any current or future order of the Court. Notwithstanding this
Release, the Funeral Home may respond to any motion by the parties in the State
Action.
3.3.1 Funeral Home's Assignment of Claims to Receiver. By its
signature hereon, Funeral Home hereby irrevocably assigns to the Receiver all right,
title and interest in actual or prospective claims it had, now has, or in the future may
have, legal or equitable, against all responsible persons or entities for losses or
shortfalls in the Trust, from the inception of the Trust to the date of the September
14, 2012 receivership Order.
3.4. Pierringer Release. The Parties hereby enter into a Pierringer
Release of non-intentional tort claims. It is the intent and sole purpose of the
Pierringer Release set forth in this Section to adhere to the following principles:
r

the Funeral Home's negligence liability is segregated;

>

the Funeral Home 's liability for negligence claims is resolved to
the credit of all parties to any future or pending litigation;

>

the Receiver shall have full ability to continue with any lawsuit or
arbitration proceeding against any or all entities or persons who
may be liable to the Trust or to the WFDA on negligence and all
other claims;

>-

the Receiver will indemnify the Funeral Home for that portion of
any contribution adjudicated to be due from the Funeral Home to
any other defendant or respondent solely on non-intentional tort
claims, all as per the holding in Pierringer v. Hoger, 124 N.W.2d
106, 21 Wis.2d 182 (1963).
3.4.1. The Receiver releases the Funeral Home, including
its past and present officers, directors, employees, shareholders,
members, agents, heirs, successors and assigns (collectively the
"Released Funeral Home Parties", and only the Released
Funeral Home Parties, from non-intentional tort claims alleged
or which could have been alleged in an action or arbitration
proceeding brought by the Receiver. The Receiver expressly
reserves the balance of its whole causes of action or any other
claims of whatever kind or nature not released hereby which the
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Receiver now has or may hereinafter have against any other
person arising out of the circumstances giving rise to the claims
alleged in an action or arbitration proceeding brought by the
Receiver.
3.4.2. The Receiver and the Funeral Horne recognize that
t he Funeral Horne is not paying the total of the Receiver's full
amount of claimed damages as would be paid if all tortfeasors in
the incident compromised and were settling all actions and claims
of the Receiver. The Receiver hereby credits, discharges and
satisfies only that fraction, portion, or percentage of the total
amount of damages caused by the non-intentional conduct, if any,
of the Funeral Horne in relation to the causal fault of all adjudged
non-intentional tortfeasors as may hereafter be determined in the
future trial or other disposition of the claims alleged in an action
or arbitration proceeding brought by the Receiver.
3.4.3. The Receiver agrees to hold and save harmless the
Released Funeral Home Parties from any claim for contribution
or indemnification made by others adjudged at fault for nonintentional torts alleged by the Receiver in any action or
arbitration proceeding by satisfying any such fraction, portion, or
percentage of the judgment attributable to the Released Funeral
Home Parties' non-intentional conduct, which is causally related
to the Receiver's claims in such action or arbitration proceeding.
The Parties agree that the Receiver's obligations under this
Section are limited to foregoing payment from others adjudged at
fault for non-intentional torts alleged by the Receiver in any
action or arbitration proceeding, and shall not require the
Receiver to pay cash consideration to fulfill his obligations under
this Section.
3.5. Final Releases. In the event of final judgment or settlement of any
and all claims brought by or against the Receiver, after a ll appeals are exhausted, any
Party to this Agreement may request any other Party to this Agreement to substitute
a Final Release for any Covenant Not to Sue hereunder. The Party receiving such a
request shall consider it in good faith, but is not required to convert a covenant not to
sue into a release.
3.6. Other Litigation. The Parties understand and acknowledge that th e
Receiver contemplates or has brought litigation against third parties alleged to be
responsible for Trust losses (" Receiver Action"). Nothing in this Agreement limits or
affects any Party's right to make claims or defenses in a Receiver Action or the State
Action against or in defense to non-parties to this Agreement, except as otherwise
prohibited in the injunctive relief described in 11 3.1. Nothing in this Agreement
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requires or allows the Trust to indemnify or defend the Funeral Home in any action,
other than as stated in the Pierringer Release set forth in ~ 3.4, herein.
ARTICLE 4. MISCELLANEOUS

4.1. Court Approval. The rights and obligations under this Agreement are
subject to CoUt·t approval.
4.2. Binding Agreement. This Agreement shall bind the undersigned and
their respective successors and assigns.
4.3. Entire Agreement; Waivers and Amendments. This document
contains all of the terms and conditions of the Agreement described herein. All
words, phrases, sentences and paragraphs are material to the execution hereof. All
prior discussions, oral or written, are merged into this Agreement. This Agreement
may not be amended, superseded, canceled, renewed or extended, and the rights and
obligations of a party under this Agreement may not be waived, unless both parties
sign a written agreement for the purpose or, in the case of a waiver, the party
waiving compliance signs such a written agreement. Failure to enforce rights after a
default under this Agreement, or any delay in enforcing such rights, shall not be
deemed a waiver.
4.4. Notices. All notices, requests and demands shall be in writing and
shall be either delivered personally, by messenger, courier or overnight service or
mailed by U.S. mail with appropriate postage prepaid to the intended recipient's
address set forth adjacent to the recipien t's s ignature below or to such other address
as may be designated in writing by notice given in the manner provided in this
Agreement and shall be effective on its personal delivery or 24 hours following
deposit in the U.S. mail or with a messenger service, whether or not delivery is
accepted.
4.5. Authority. Each of the Parties by his or its representative's signature
hereon warrants and represents that he or the representative is authorized and has
the authority to enter into this Agreement; that valuab le consideration has been or
will be paid and exchanged for and as part of this Agreement; and that the signing
Party, along with that signing Party's successors, heirs and assigns, agrees to be
bound by its terms. No assignment of a Party's rights hereunder shall relieve that
Party of his or its obligations hereunder.
This Agreement may be
4.6. Counterparts; Electronic Delivery.
executed in multiple counterparts which together shall constitute a complete
instrument. Delivery of an executed counterpart of a s ignature page to this
Agreement by telecopy or facsimile or electronically shall be effective as delivery of a
manually executed counterpart of this Agreement.
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4.7. Additional Documents.
All Parties agree to execute related
documents that may be necessary to accomplish the express purposes of this
Agreement upon reasonable request.
4.8. Warranty of Authority. Each P arty represents and agrees that he,
she or it has thoroughly considered all aspects of this Agreement, has had the
opportunity to discuss this Agreement with his, her or its counsel, has carefully read
and fully understands all of the provisions of t his Agreement, and is voluntarily
entering into this Agreement. Each P arty further understands that the other P arties
are relying on this and all other r epresentations he, she or it has made herein.
4.9. Comprehension of Agreement. The Parties agree that, in entering
into this Agreement, they ar e relying upon their own judgment, belief and
knowledge, and further acknowledge that no promise, inducemen t or agreement or
any representations and warranties not expressed herein have been made to procure
their agreement hereto. The Parties acknowledge that they have read, understand
and fully agree to the terms of this Agreement. The Parties fur ther acknowledge and
agree that this Agreement is a compromise and settlement of disputed and contested
claims, and nothing contained in this Agreement is intended or shall be construed as
an admission by the Parties or evidence of liability or wrongdoing of any kind.
4.10. Arbitration of Disputes. In order to resolve, quickly and fairly , any
and all claims or disputes t hat should occur arising out of or relating to this
Agreement, all such claims and disputes shall be resolved by binding arbitration. The
arbitrator shall be chosen by agr eem ent of the Parties to the claim or controversy if
the P arties can agree to the arbitrator within 10 business days of the date demand is
made for arbitration. Otherwise, t he arbitrator shall be retired Milwaukee County
Circuit Court Judge Michael Skwierawski, or retired Wisconsin Court of Appeals
Judge Neal Nettesheim, whoever is most quickly available. If neither arbitrator is
available, any Party may, no sooner than 10 business days after the date of demand,
petition th e Court for t he appoint ment of a n arbitr ator pursuant to Wisconsin
Statutes Sect ion 788.04(1). The arbitration shall be conducted without discovery
unless ordered by t he arbitrator, and t he arbitrator shall h ear from t he Parties and
issue his or her decision within 30 days of the date of appointmen t unless all P arties
agree or the arbitrator orders otherwise. The arbitration shall proceed pursuant to
rules established by the arbitrator. The arbitrator shall determine the meaning of all
terms and phrases in this Agreement, and no Party shall look to a cou rt to make such
a determination. The arbitrator shall issue his or her decision in writing. This
agreement to arbitrate shall be specifically enforceab le. If any P arty refuses, upon
five business days ' prior written notice after selection of the arbitrator, to participate
in the arbitration, the arbitration sha ll proceed without such Party and the
arbitrator shall make his or her r ulings without the input of such Party. The
decision of the arbitrator shall be binding pursuant to applicable law, and judgment
upon the award ordered by the arbitrator may be entered in any court having
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jurisdiction over the controversy. Each Party to the arbitration shall pay one-half of
the arbit r ator's fee.
4.11 Governing Law. This Agreement shall be governed by the internal
laws of the State of Wisconsin.
Address:

Dated: _ _ _ _ _ _ _ _ _ _ __

John M. Wirth
Mallery & Zimmerman, S.C.
Suite 900
731 North Jackson Street
Milwaukee, Wisconsin 53202
jwirth @mzmilw .com
NOTICE also to:

WISCONSIN FUNERAL TRUST

By:

John M. Wir t h
Receiver

Stephen E. Kravit
Kravit, Hovel & Krawczyk s.c.
825 N. J efferson
Milwaukee, WI 53202
kravit@kravitlaw.com
FUNERAL HOME
Print full legal name:

Signature
By : _ _ _ _ _ _ _ _ _ _ _ _ ____

Its: _ __ _ __ _ _ __ _ _ _ _
STATE OF WISCONSIN )

) ss

COUNTY )
The

foregoin g

instrument
by

was

acknowledged
as

before

me

on
of

Name: _________ _ _ __ _
Notary Public, Sta te of Wisconsin
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